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on the other.12 Some commentators draw on moral philosophy to argue that certain types of action that would likely be sanctioned by the dominant model are inherently wrong in a just society.13 Although the emphases of the two models are distinct, they share several characteristics in their approach to legal ethics. First, both models start from the assumption that the client's interests are fully formed and fixed prior to the start of the lawyer's representation.14 In the traditional models, the lawyer's role is morally and politically neutral toward the client's interests; the lawyer's only responsibility is to advance those predetermined interests within the equally predetermined bounds of the legal system.15 The dominant model in particular is wary of lawyer participation in the formation of client interests because of its concern with paternalism.16 Second, both models attempt to make predictable, categorical judgments about the ethical valence of certain actions.17 Although both models recognize that some questions are closer than others, neither model is comfortable with the idea that actions taken by lawyers cannot be classified as either ethical or unethical. The dominant model makes these categorical judgments by tying legal ethics to the content of the Model Rules: if a certain action falls within the prohibitions of those rules, it is unethical; if it does not, it is ethical. The public interest model expands the sphere of unethical activity to include some actions not specifically proscribed by the Model Rules, but continues to make categorical judgments nonetheless. A third, closely related, similarity is that both models seek to establish transsubstantive ethical principles, ostensibly in an effort to provide predictability in application of the ethical codes.18 A transsubstantive approach is thought to promote predictability because it prevents the determination of whether an action is ethical from turning on the unique factual circumstances of a given case.19 12 See, e.g., id. at 306-i0. 13 See, e.g., id. at 3I-49. 14 15 Id. at 469. In thinking about the applicability of these models to government lawyers, it is important to note that one of these predetermined features is the adversary system. 16 See id. at 474-75. 17 SIMON, supra note 4, at 9. Categorical judgments refer to the models' penchant for either/or ethical distinctions. 18 Id. In this context, transsubstantive means that a given action has the same ethical valence regardless of the factual context in which the action is taken. 
B. Conventional Approaches to Agency Lawyering
The two traditional models of legal ethics run roughly parallel to the two major approaches to government lawyers' ethics. The first approach, which can usefully be called the "agency loyalty" approach, basically follows the dominant model in that it sharply limits the realm in which the lawyer may permissibly attempt to exert influence over the client. According to this approach, the government lawyer's client is the agency that employs the lawyer, and the lawyer owes the traditional duties of loyalty, zeal, and confidentiality to the agency just as the lawyer would to a private client. The other principal approach, which will here be called the "public interest" approach, has a close relationship to the public interest model of lawyering. The public interest approach to government lawyering, however, goes further than the public interest model of private lawyering because it makes serving the public interest the government lawyer's primary duty and consequently values the interests of the lawyer's agency only to the extent that those interests coincide with the public interest.
i.
The Agency Loyalty Approach. -Although traditionally there has been a strong sense among the profession and the public that the government lawyer owes special duties to the public,20 recent commentary on the ethics of government lawyers has mostly advanced the agency loyalty approach to government lawyering.2I This approach proceeds from the seemingly straightforward proposition that the government lawyer's employing agency is her client.22 It then applies the same ethical constraints to government lawyers that are applied to lawyers in private practice. For example, according to this approach the government lawyer is duty-bound to press every nonfrivolous legal argument to support the agency's position, regardless of the possible injustice in any given situation.23 Similarly, the government lawyer according to this approach owes a strict duty of confidentiality to the employing agency and violates this duty if she discloses information to the public or to other government bodies, such as Congress The agency loyalty approach claims several benefits. First, it makes easier the application of the Model Rules to government lawyers.25 By stipulating the agency as the client and treating it as an organizational client, like a corporation, the agency loyalty approach is able to treat government lawyers no differently from their colleagues in private practice. This benefit is not small; government lawyers are bound by the ethical codes in force in the jurisdictions in which they practice, and consequently a clear theory of how those codes apply to government lawyers can eliminate a great deal of vagueness in the law. As a parallel, it is not surprising that when the Federal Bar Association promulgated its Model Rules of Professional Responsibility for Federal Lawyers it adopted the agency loyalty approach, albeit with some significant caveats.27 Thus, to the extent that society values the type of categorical ethical framework provided by the Model Rules, the agency loyalty model supports those values.
A second asserted benefit of the agency loyalty approach is that it provides clear lines of accountability. In the pure form of this approach, responsibility for discretionary judgments rests solely with the agency's policymaking officials, and a government attorney may not reevaluate those decisions in the course of representation.28 The agency loyalty approach constrains the government lawyer's discretion by making her actions always subject to review by agency officials. In this way, it limits the risks associated with "loose cannon" government attorneys who take their own view of the law without regard to the agency's policy preferences.
A third suggested benefit, closely related to the second, is that the agency loyalty approach promotes democratic accountability. By making the government attorney absolutely accountable to agency superiors, the agency loyalty approach ostensibly moves final authority for the lawyer's actions closer to politically appointed officials and, eventually, to the elected President. that the agency loyalty model is also desirable because it is more likely to facilitate the implementation of executive policy. 30 The reasoning is that if government lawyers do not have discretion to make substantial decisions related to the agency's legal positions, then the executive's policy choices are more likely to be implemented directly.31 A closer look shows, however, that there is reason to doubt that the agency loyalty approach can deliver its promised benefits. The first benefit of the model -that it makes the application of the standard ethical codes to government lawyers easier -is real enough, but it begs the question of the usefulness of those codes in the context of government lawyering. The application of the Model Rules to specific problems in government lawyering is beyond the scope of this Note. However, it may be noted that the Model Rules offer little guidance to lawyers for organizational clients when the organization's interests diverge from those of its representatives and no guidance at all in situations that are unique to government lawyering.32 Moreover, by emphasizing categorical ethical judgments, the Model Rules leave large areas of lawyers' discretion unregulated. To the extent that we are interested in a model of government lawyering that is useful in guiding the lawyer's actions on a daily basis and not just when a potentially sanctionable action is at issue, the easy applicability of the Model Rules is only a small boon.
Even the agency loyalty approach's supposedly greatest benefit that it promotes democratic accountability -has serious shortcomings. First, it is far from obvious that even senior agency officials bear any real democratic accountability, especially when that accountability stems from a single election that in recent years has been won without the prevailing candidate receiving a majority of the popular vote. Upon examination, it seems that the only advantage the agency loyalty model has to offer is its ease of application. However, given that the approach appears to rely on misunderstandings of the internal functioning of agencies and contestable propositions about the role of agencies in government, one may justifiably be skeptical of whether the approach will offer as much ease in practice as it does in theory.
2.
The Public Interest Approach to Government Lawyering. -In contrast to the agency loyalty approach, the public interest approach holds that the government lawyer owes a duty to the public interest or the common good apart from any duty the lawyer may owe to the agency. This approach has traditionally been taken by the legal profession and is the one most frequently endorsed in judicial opinions.37 It is also consonant with the moral intuition that government lawyers owe additional duties to the public by virtue of their position as public servants.
The primary benefit of this approach is that it provides constraints on the government lawyer that may prevent abuses of the lawyer's position, even when those abuses are in the service of other agency objectives. to the agency, the approach puts the lawyer's primary loyalty to the public at large. Consequently, the public interest approach gives the government attorney a great deal of discretion to make judgments related to legal representation.38 While most commentators agree that in a perfect world the government lawyer's actions would be aligned with public values, many of these commentators argue that "the public interest" is too indeterminate a concept to constrain the lawyer's discretion adequately. These commentators note that public values will always be contested in a democratic society and argue that conflicts between competing visions of the public good should not be resolved by unaccountable government lawyers.39 For these commentators, ethical constraints on the government lawyer's conduct must be made more definite by grounding them in positive ethical prescriptions.
The criticisms of the public interest approach are fairly convincing when applied to a great deal of commentary advocating the approach. As the critics imply, much of this writing can be reduced to a general exhortation to government lawyers to be mindful of the justice of their actions. Obviously, to the extent that terms like "justice" or "the public interest" are left undefined, they do little to guide attorneys. Also, there are powerful political process arguments that agencies should not be at the mercy of their lawyers' idiosyncratic judgments about the public good.40 It would potentially be quite difficult to implement a consistent and coherent agency policy if that policy were always subject to veto or modification by the agency's lawyers.
Recently, however, advocates of the public interest approach have made important advances by articulating a theory of the public interest that provides useful guidance for government attorneys. gues that the notion of the public interest implicit in these materials provides the lawyer with sufficiently definitive standards to guide her judgment in making discretionary decisions.43
Berenson's work is a significant step forward for public interest theories. Still, it has important weaknesses. First, much like the agency loyalty approach, it focuses on the lawyer in isolation without adequately accounting for the fact that the government lawyer is but one actor in the agency decisionmaking process. A consequence of this focus is that Berenson's formulation leaves a great deal of authority for determining the public interest to the individual lawyer's interpretation of the relevant sources, thereby undercutting some of the participatory aspects of the administrative process. Moreover, it assumes, like the traditional model, that the legal background is fixed rather than subject to modification by the lawyer's work. Yet to the extent that the agency is pursuing a change in law or policy, a focus on existing sources of law may be inhibiting. Thus, although recent formulations of the public interest approach are improvements on earlier efforts, the approach, like the agency loyalty approach, still takes too little account of the lawyer's role within the agency decisionmaking process and the political values associated with that role.
II. THE ROLE OF THE FEDERAL AGENCY LAWYER
The above analysis shows that neither of the two traditional approaches to government lawyers' ethics provides a satisfying framework for approaching these questions. Before considering the problem further, it will be useful to develop an understanding of the lawyer's role within the agency and the differences between the role of the agency lawyer and the lawyer in private practice.
A. The Role of the Government Attorney
The role of attorneys in agencies is two-fold. First, government lawyers are the agencies' legal experts; they are responsible for providing the information and analysis necessary to understand the legal consequences of proposed courses of action.44 Second, government lawyers are responsible for performing the legal work necessary to implement the agencies' policies. Because these duties are essential to the functioning of agencies, lawyers are integral to agencies' ability to carry out their missions successfully.
Agencies seek expert legal advice from their lawyers in numerous situations, including ascertaining the requirements of legislation, de- termining the legality of proposed actions, and evaluating possible avenues of enforcement.45 If one presumes that agencies generally endeavor to comply with the law, the effect of the government lawyer's opinion in these situations can be significant. Consequently, the government lawyer's discretion in formulating opinions can ultimately make a genuine difference in the agency's policy choice. On one hand, this discretion could be seen as harmful because it effectively allows lawyers who have little direct accountability to the public to control partially the ability of agencies to act. To the extent one worries about this power of government attorneys, one might try to use ethical guidelines that require the government lawyer to resolve doubts in favor of the agency's policy position when drafting opinions.46 On the other hand, because -at least in most cases -some resolutions of the question will be legally "better" than others, one might see lawyer independence in passing on the merits of various resolutions as a good thing. One might expect that the lawyer's independent judgment of which solution best comports with the relevant legal authorities will be more reliable than one dictated by non-lawyer policymakers.47 Regardless of how one resolves this issue, it is clear that lawyers' expert opinions, no less than the opinions of other experts employed by the agency, will have an enormous impact on how the agency goes about the task of policymaking.
Government lawyers help to implement agency policy in two principal ways. First, government attorneys engage in those activities that are normally associated with private lawyering: drafting documents and litigating. In particular, agency attorneys (or their Department of Justice (DOJ) counterparts48) are responsible for prosecuting enforcement actions and defending against court challenges to agency policy.49 Second, government attorneys play a vital role in facilitating public participation with the agency.50 Administrative agencies derive their legitimacy in part from the active participation of the public in their No less than in the advisory context, government lawyers exercise considerable discretion in implementing agency policy. Government lawyers will often prosecute routine actions with little direct supervision. Thus, those lawyers will have to make most of the decisions related to the litigation. Lawyers implementing participatory processes will often have a similar degree of leeway. For example, ? 553 of the Administrative Procedure Act requires agencies to receive public comment in the course of informal rulemaking.53 The Act provides few specific requirements about how the agency will receive this comment, however.54 Because agency lawyers are the only agency actors with genuine expertise in administrative procedure, agencies often give great discretion to the lawyers implementing those procedures.55
B. Government Lawyers Compared with Private Lawyers
Many of the aspects of the government lawyer's role described above coincide with the duties of private attorneys.56 Private attorneys, much like government attorneys, are responsible for advising clients on the current state of the law, helping them to form legal positions, and then advancing those positions. Beyond this surface similarity, however, the government lawyer's role is considerably different from that of the private attorney. The most important difference is that, as part of the agency decisionmaking process, the government attorney is responsible for the positions the agency takes in a way that private lawyers are not. It is this -admittedly partial -responsibility for the agency's policy that gives rise to additional duties that private attorneys do not share.
A stands the role of the agency lawyer, however. First, there are a number of legitimate potential answers to the question -for example, the government generally, the agency, the President, the public interesteach of which describes a part of the government lawyer's role. Second, identity of the client is inherently indeterminate because it presumes that the lawyer and the agency occupy independent spheres when in fact the lawyer is part of the agency.58 Of course it should be remembered that while the government lawyer is part of the agency, the government lawyer is not the agency. Thus, the lawyer does not bear full responsibility for the agency's final outcome; rather, the lawyer bears responsibility for faithfully fulfilling her role in the process. A second and more fundamental difference is that because agency lawyers work on behalf of the government, actions taken by those lawyers must be legitimate in a democratic society. In other words, government lawyers' actions must comport with democratic values. The term "democratic values" is, of course, ambiguous. The term is not synonymous with the "public interest" or the "public good." These terms generally (although perhaps not inevitably) connote a single, transcendent outcome that would best serve community welfare without reference to democratically expressed preferences. "Democratic values," by contrast, connotes those aspects of agency decisionmaking that promote the agency's legitimacy in a democratic system of government. These democratic values include conformity with established law, public participation, and sensitivity to discernible public preferences; other items could doubtless be mentioned.59 A fully elaborated discussion of this term is beyond the scope of this Note; however, the point should be stressed that democratic values do not entail a specific outcome, but rather a commitment to promoting the legitimacy of the administrative process.
The lic good will have an important bearing on the lawyer's actions, but neither can demand the lawyer's unqualified allegiance. These differences show that from a systemic point of view, government lawyers play a role that is substantially different from their private counterparts. Nonetheless, much of government lawyers' daily work resembles that done by private attorneys. Unfortunately, traditional analyses of legal ethics largely ignore the role of the lawyer in the legal system and instead focus on the client-lawyer relationship. Thus, conventional analyses of the responsibilities of government lawyers often overlook these important differences and consequently fail to establish helpful ways of analyzing government lawyer discretion.
III. THE CRITICAL MODEL
If the traditional approaches to the problem of government lawyers' professional responsibilities are unable to address adequately the ethical problems of government lawyers, then how should the problems be analyzed? One possibility is a third model of professional responsibility developed in the last twenty years by scholars, particularly William Simon, to apply the insights of critical legal studies to legal ethics.60 Because this model is not premised on a binary client-lawyer relationship in an adversary system, it is particularly well suited to the complex role of government lawyers.
A. Critique of the Traditional Models of Legal Ethics
Central to the critical model is a rejection of the three shared premises of the dominant and public interest models: the fixed and preformed interests of the client; the desirability of categorical judgments; and the possibility of transsubstantive ethical principles. The central insight of the critical model is that the interests of participants in the legal system are both fluid and context-dependent. The model seeks to establish a framework in which the lawyer mediates these interests while retaining accountability.
The primary difference in the critical model's approach is the claim that, contrary to the supposition of the traditional models, clients do 
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not come to the experience of representation with their interests and goals already well-formed and fixed. Rather, the critical model suggests that clients begin the experience of representation with a vague sense of their interests, and that those interests only become crystallized in the course of representation.6' This understanding stems from the observation that a client's interests will depend in large part on the law, which the client will only come to know in the course of representation.62 The critical model also posits that the client's interests will not remain fixed throughout the representation, but will evolve in response to the experience of representation.63 The critical understanding of client interests can be illustrated with an example: many people consult lawyers because they are unsure whether they have incurred a legally cognizable injury. In the process of reinterpreting the client's experience in the language of the law and legal rights, the lawyer inevitably helps to shape the client's interests. Similarly, as the client's interests develop through the process of representation and the client receives new information in the form of legal advice and, perhaps, new factual information about the situation, it is likely that the client's interests will change.
The critical claim that client interests are fluid has an important bearing on legal ethics because it means that the lawyer will inevitably exert an influence on the client's goals. In other words, the critical model asserts that the traditional model's wholesale condemnation of all lawyer influence as paternalism is misguided because influence is inevitable.64 It argues that a client whose interests are inchoate does not suffer a loss of autonomy when the lawyer intervenes to clarify those interests; instead, such intervention provides beneficial support by assisting the client to understand and develop her goals.65 In a sense the critical model puts to the fore the lawyer's role as counselor, a role the Model Rules have downplayed.
It is important to note that while the critical model rejects the traditional approach to paternalism, it does not sanction coercion. No less than the traditional model, the critical model rejects the notion that the lawyer should be free to substitute her judgment for that of the client.66 Rather, the critical model is simply more tolerant of lawyers' attempts to influence the client, perhaps by introducing considerations that might not be relevant to the representation narrowly de- fined.67 In the private context, the lawyer's goal in the critical model is to create a non-hierarchical relationship with the client in which the power differential inherent in the client-lawyer relationship is neutralized and the client becomes capable of holding the lawyer accountable.68 As will be further elaborated below, this approach can be applied to the government context by replacing the ideal of nonhierarchical community with the ideal of promoting democratic values. In this formulation, the government lawyer strives to ensure that the lawyer and the lawyer's agency are accountable to the public.
The critical model also challenges the traditional model's emphasis on categorical judgments. As noted above, the traditional model -in either its dominant or public interest forms -attempts to divide the universe of lawyer activity into ethical and unethical, and to sort actions into these categories.69 By contrast, the critical model argues that the ethical valence of a given action may have both ethical and unethical aspects, which must be balanced when deciding how to pro- Closely related to the critique of categorical judgments is the critique of transsubstantive judgments. Just as the critical model argues that the ethical valence of a given action cannot be neatly sorted into two categories because of the presence of competing ethical perspectives, it also avers that the ethical quality of a given action cannot be determined ex ante because that quality will depend on the context in which the act is taken. because the client's interests are always subject to change, the lawyer cannot judge the quality of a given action in relation to the client's interests until those interests are determined in reference to a given factual situation. As noted above, the traditional model seeks to make transsubstantive judgments as a way of making the application of legal rules more predictable, thereby encouraging fidelity to those rules.76 The critical model asserts that such judgments are impossible, and that by attempting to impose them the traditional model privileges the positive content of the Model Rules over other considerations that might bear on the ethical quality of a given action.77 Taken together, these three critiques of the traditional model suggest an approach to lawyers' ethics that is willing to make highly contextual judgments. Although this approach sacrifices a degree of predictability in order to achieve greater flexibility, it need not surrender to ad hoc or idiosyncratic judgments. It merely argues that the set of considerations at stake in deciding ethical questions is larger and more varied than the traditional model allows.78 Consequently, the judgments themselves become more complex and contestable. Yet the critical model asserts that if the positivistic reliance on the Model Rules is taken as the baseline for ethical judgments, then the judgments produced by the critical model are no more arbitrary than those produced by the Model Rules.79
B. Critical Government Lawyering
In Part II it was suggested that the government lawyer is an integral actor in the agency's decisionmaking process. As such, the government lawyer is always in a position to influence the agency's policy choices. Because the critical model recognizes that lawyers will always influence client interests, the critical model is particularly suitable for thinking about the responsibilities of government lawyers. choice is whether, in cases of conflict, the agency's position or the lawyer's position will prevail. The dilemma is false because it presumes that the agency comes to the situation with a preformed position that is potentially in conflict with the lawyer's. But agencies' interests, no less than those of individual clients in the private sphere, are not already formed and crystallized at the outset of representation. The inchoate nature of the agency's interests prior to the lawyer's involvement is to be all the more expected because of the integral role government lawyers play in assisting the agency to form its position. The influence of this notion of stark conflict is particularly evident in the agency loyalty model. Because adherents of that model almost universally reject the possibility of an identifiable public interest outside of the lawyer's idiosyncratic views, they generally argue that any position taken by the lawyer other than the agency's can only be ascribed to the lawyer's personal prejudices. The critical model, however, suggests that because the lawyer has a role to play in helping the agency to develop its interests, the position ultimately adopted is the agency's, despite the fact that it may be substantially influenced by the views of the lawyer. Moreover, recent work by supporters of the public interest approach convincingly shows that when the lawyer acts to influence agency decisionmaking, legal standards exist to guide the lawyer's actions.80 Thus, the claim that such influence is born solely of the lawyer's idiosyncratic views is overstated.
I.

Critical Analysis of Traditional Approaches to Government
The existence of this conflict in the public interest approach is more complex, but is present nonetheless. In essence, the public interest approach posits that there is a fixed "public interest" against which agency action should be judged. When the lawyer identifies a conflict between the agency's proposed action and the public interest, the lawyer is duty bound to act in accordance with the public interest. Thus, the conflict is no less stark; the public interest approach merely suggests that the conflict will be between the agency and the public interest rather than between the agency and the lawyer. Again, the critical model rejects this conflict because it rejects the idea that the public interest is predetermined."' Proponents of the agency loyalty model are correct insofar as they argue that the "public interest" is a contestable idea. In the critical view, however, the government lawyer draws on the numerous sources from which the public interest can be extrapolated to help the agency define its position in light of those values. In 80 See supra pp. II 7 7-78. 81 Note that the critical approach's rejection of transsubstantive judgments, see supra p. II85, also applies here. Because the critical model suggests that ethical values are context-dependent, the content and application of the public interest will necessarily vary according to the situation. other words, the public interest becomes defined at the same time the agency's position becomes defined.82
At first blush, enforcement actions present a somewhat different scenario. In these cases the lawyer appears to be advocating for the agency's position. Thus there seems to be no reason why this position could not be fixed prior to the lawyer's activities. As detailed above, the critical model casts serious doubt on whether preformed client interests are possible as a theoretical matter. In any case, it is doubtful as a practical matter that an agency will ever have a preformed position on a specific enforcement action. Enforcement actions range from the routine to the extraordinary. For an action to be of exceptional importance, it will almost certainly have to present some unique policy issue that justifies the attention of an agency's top officials. In this case, the very importance of the issue suggests that the agency will either not have a preformed position or will be closely reevaluating its position, and the government lawyer will play the same integral role that she plays in assisting the agency to make any other policy. In the case of a routine enforcement action, the agency will at best have general policy statements on how the lawyer should prosecute the action. In applying these policy statements to the specific situation, the government attorney will have to use judgment to determine how the general statements apply.
Thus there is always still the opportunity for government lawyers to exercise discretion. And the presence of this discretion means that the lawyer cannot avoid making judgments that will have policy consequences. Moreover, even if it were possible for the lawyer adhere to the amoral ideal of the dominant model and act merely as the instrument of the agency's policy choices, such a system would only shift responsibility for the discretion to another agency actor, who may or may not have greater public accountability than the lawyer. Yet the critical model suggests that agency lawyers have a well-defined role to fulfill in exercising this discretion, and that successful execution of this role will comport both with agency loyalty and with notions of the public interest. 82 The suggestion that the public interest is a contingent value to be defined in the process of agency decisionmaking may seem odd to those who view the public interest as a fixed and discoverable concept. However, as many commentators have noted, the definition of the public interest will always be in dispute. Given this fact, "the public interest" as defined in the critical model refers to the provisional resolution of the competing claims on the public good arrived at through accepted government processes. That the government declares some action to be in the public interest is not sufficient to legitimate that claim, however. The legitimacy of any declaration of the public interest is directly related to the legitimacy of the process by which it is reached. Thus, by attending to democratic values and procedural legitimacy, the government lawyer serves the public interest by contributing to the legitimacy of the agency's action.
[Vol. II5:II70 2. Critical Approaches to Government Lawyering. -From the critique of the traditional approaches, it is possible to develop a model of government lawyer responsibility that better fits the role lawyers play within agencies. The touchstone of this approach is that the government lawyer's primary responsibility is to help the agency develop its position in a way that is consistent with democratic values. Thus, the critical approach differs from the traditional approaches because, in the critical approach, the government lawyer does not act ethically by simply complying with a supposedly fixed and preformed interest, be it that of the agency or that of the public good. Instead, the lawyer's concern when presented with an ethical question is to use her discretion to further the agency's democratic legitimacy.
In fulfilling her duties under the critical approach, the government lawyer must work in a dialogue with other members of her agency. As part of this dialogue, the lawyer must determine at the outset of her work the agency's provisional objectives on a given issue. The lawyer must then independently evaluate those objectives from her perspective as the agency's legal expert. The lawyer's evaluation will necessarily include determining whether the proposed objectives are legal within established understandings of the law. The lawyer's evaluation should not stop there, however. The lawyer should also consider whether the objectives are consistent with the underlying purposes of the law; whether they comport with executive and congressional policy; whether they can be justified in terms of commonly accepted values; and whether they treat the affected parties justly. The lawyer's evaluation, though independent, should not be solitary. To achieve the goal of developing the agency's position with reference to the public interest, the lawyer must communicate with other members of the agency and with relevant members of the public. The lawyer must do so always bearing in mind that the lawyer's role is not to pass judgment on the agency's objectives, but to help the agency understand and realize83 those objectives.
When the lawyer has completed her evaluation, she communicates her analysis to the agency and seeks revision if warranted. After the agency responds, the lawyer may begin the evaluation process again. This dialogue can be repeated until the lawyer and the agency agree that the agency has come to the best position in light of all relevant factors or until no time remains for further revision. Although the process is described sequentially, it will actually occur as more of a continuous dialogue. The continuity of the process stems from the fact that the lawyer conducts her evaluation by facilitating discussion within the agency and between the agency and the public. The lawyer's continued independence is crucial, however, because it helps to ensure that favored perspectives do not become privileged in the process of crystallizing the agency's position.
It is difficult to describe how this approach to government lawyering will operate in practice because application of the model will be highly context-dependent. Nonetheless, it may be helpful to illustrate the approach with a few examples. In the case of activities over which the lawyer has almost complete control -such as the prosecution of routine enforcement actions -the lawyer also bears the greatest responsibility for independently evaluating the government's position. For example, in an action to discontinue Social Security benefits the government lawyer will start with whatever policy statements the Social Security Administration has on bringing such actions. During the course of her investigation, the lawyer will determine how the policy statements apply to the case and develop any further positions in a way that is consistent with the facts of the case, agency policy, law, and other relevant considerations. Throughout the action, the government attorney must continually reevaluate the position taken at the outset to determine whether it is still in conformity with all relevant factors. If the lawyer determines that the initial position is no longer supportable, she must make appropriate alterations.
The duty to play a continuous role in shaping agency interests also extends to the government lawyer's role as facilitator of participatory processes. To help the agency develop its position, the government lawyer must make sure that all relevant perspectives are brought to bear on the question. This duty means that the government lawyer should not simply implement any standard participation plans, but should analyze the situation critically and determine which segments of the public most need to provide input and how that input should be provided. In discharging this duty, the government lawyer should exercise independent judgment. Consequently, if other actors within the agency attempt to exclude segments of the public that the lawyer feels are central to developing an accurate picture of the situation, the government lawyer should insist on the inclusion of those perspectives. If necessary, the lawyer should take action by contacting the relevant groups directly.
The hardest questions arise when the government lawyer feels that the agency is acting in bad faith and is not responding to her attempts to shift the agency's position. In these cases, the critical model suggests that the correct response is to publicize the attorney's discontent with the agency's action in an effort to create public awareness. Thus, in the critical model the government attorney is not a "loose cannon"7 with a commission to ensure agency fidelity to public values. The lawyer is, however, a whistleblower who alerts other entities who have a legitimate claim to authority over the agency -for example Congress, the courts, and the public -to the perceived problem.84 At this point, the ball is in these actors' court and it is their responsibility to discipline the agency. If they choose not to act, then the lawyer can only comply with the agency's course of action or refuse to participate and accept whatever sanctions the agency may legally impose.
A famous example of actions consistent with the critical model is the actions of the Solicitor General's office in the Bob Jones University tax case.85 In that case, the Internal Revenue Service under the Nixon administration had denied Bob Jones University a 5oI(c)(3) tax exemption on the ground that the University engaged in racially discriminatory practices.86 While the case was in the courts, President Reagan was elected and the political leadership of DOJ changed.87 The new Administration determined that the United States would no longer support the IRS's action and would instead argue that Bob Jones University was entitled to the tax exemption.88 Acting Solicitor General Lawrence Wallace, a career government attorney, was instructed to file a brief to this effect in the Supreme Court. After Wallace was unsuccessful in convincing the Administration that this position was the wrong one to take, he complied with his instructions, but included a statement indicating that the brief did not reflect the views of the Acting Solicitor General.89 Although a relatively small act, the statement was conspicuous because of its unusualness and because of the unique role of the Solicitor General in the Supreme Court. Ultimately, the Court rejected the Administration's position.90
Adherents of the agency loyalty approach would likely consider Wallace's action an abuse of discretion. By contrast, advocates of the public interest view might fault Wallace for ultimately conceding to the agency's position. In the critical view, however, this action struck the right balance because it highlighted, when the other approaches would have downplayed, significant disagreement within the agency, thereby providing an opportunity for other branches of government to resolve the conflict. This resolution seems contradictory if one views the lawyer merely as a partisan advocate. However, if one understands the lawyer's duty as assisting the agency to develop its position fully, then the lawyer's duty can only be fulfilled by ensuring that all perspectives are heard, even if the agency would rather not hear them. With the possible exception of national security issues, such actions by the government lawyer are fully consistent with values of democratic accountability and transparent government. To the extent that an agency is seeking to implement policy by avoiding public input, those preferences need not be respected.9' Moreover, authorizing the lawyer to take independent action to inform concerned constituencies may actually save social resources because it will lessen the need for protracted litigation or congressional oversight after the action has been taken.
Thus, the critical model of agency lawyering can be summarized as one in which the lawyer attempts actively to influence the agency's position by fulfilling the government lawyer's dual roles as legal expert and facilitator of public participation. Because the critical model does not, at least in most instances, encourage the agency attorney to take independent action that might not comport with general agency preferences, it does not raise concerns about lawyers taking idiosyncratic action that might frustrate agency programs. At the same time, because it does not rely on the agency to control the ethical action of the lawyer, it allows for consideration of the effects of the agency's actions on the public. Thus, the lawyer is not held accountable by an easy measure of fidelity to some independent interest; rather, the lawyer is accountable to the idea of developing the agency's interests.
IV. CONCLUSION
Traditional approaches to the responsibilities of government lawyers have failed to provide a robust framework for analyzing the question of how government lawyers should exercise their discretion. To a large extent, this failure is a result of an attempt to apply a model of legal ethics that is ill-suited to the unique role of government attorneys. The critical model, by contrast, has the potential to break the impasse created by traditional models. Because the critical model is concerned primarily with guiding lawyer discretion, rather than constraining it, the model escapes many of the seemingly irreconcilable conflicts posed by traditional approaches and offers greater insight into the situation of government attorneys.
91 Not only does the general need for agency legitimacy suggest that efforts on the agency's part to evade public scrutiny are illegitimate, but Congress has also chosen to protect those agency employees who bring such action to light. See supra note 84.
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Application of the critical model to government lawyers offers several potential benefits. It reconciles the need for agency lawyer accountability with the strong moral intuition that government lawyers should bear some responsibility for considering public values in carrying out their duties. By specifying that the incorporation of public values into the government lawyer's duties takes place in the context of the lawyer's responsibility to shape the agency's position, the critical approach has the further benefit of potentially making agencies themselves -not just their lawyers -more responsive to public values.
Further, by insisting on an independent role for lawyers to evaluate both the legality of agency action and the means by which public participation is sought, a critical approach to government lawyering may have the added benefit of providing an internal check on agency discretion to complement the external checks of judicial review and congressional oversight. Because this check operates before the agency has reached a final decision, it is also likely to be a more efficient means of ensuring that the agency complies with its congressionally sanctioned mandate.
The primary deficiency of the critical model is that it does not provide the government lawyer with definitive rules to guide her conduct. However, a large part of the government lawyer's expertise can be characterized as the ability to make difficult judgments with reference to law and democratic values. Thus, to the extent that discretion in agency lawyering is inescapable, the critical model places that discretion with the actor in the best position to exercise it. In addition, because the critical model does not encourage the lawyer to "go it alone" but rather to pursue her vision of the best course of action within the agency decisionmaking process, the lawyer's discretion is constrained by the need to convince others of the correctness of her view. Moreover, despite its absence of rules, the critical model does provide considerations that, if taken seriously, will narrow the range of the government lawyer's discretion.
The exercise of discretion by government officials -including government lawyers -is necessary for a responsive and effective government. Approaches to government lawyers' ethics that try to deny or displace that discretion can therefore never adequately address the difficult questions of these lawyers' responsibilities. The very nature of discretion requires an approach that is able to consider context and to balance competing considerations. The critical model is such an approach. By contrast, it is the very contingency necessary to a consideration of ethics in a discretionary environment that traditional approaches have tried to avoid. Nevertheless, to the extent that one is interested in developing roles for government lawyers that support good government, rather than simple compliance with abstract ethical codes, one would do well to consider the critical model.
